Index by Boston College Annual Survey of Massachusetts Law,
Annual Survey of Massachusetts Law
Volume 1973 Article 21
1-1-1973
Index
Boston College Annual Survey of Massachusetts Law
Follow this and additional works at: http://lawdigitalcommons.bc.edu/asml
Recommended Citation
Boston College Annual Survey of Massachusetts Law (1973) "Index," Annual Survey of Massachusetts Law: Vol. 1973, Article 21.
TOPICAL INDEX 
A 
Accident insurance 
power of Commissioner of Insurance 
to regulate, 202..()4 
Air Pollution Control, 188-93 
complex source problems, 191-92 
Metropolitan Boston Air Pollution 
Control District, 192-93 
nondegradation, 189-90 
transportation and land use con· 
trois, 190-91 
variances granted by the EPA, 193 
Assumption of risk 
abolition, 821·22 
Automobile Insurance 
assigned risk 
cancellation and renewal prac-
tices, 199-200 
assigned risk 
selection of risks, 200-01 
comprehensive coverage, 199 
eliminating the deductible, 196-97 
group marketing, 204 
liability limits for bodily injury, 198 
rating for persons covered by wage 
continuation plans, 197-98 
under-insured motorist coverage, 198-
99 
B 
Banks 
indemnification of directon, trustees, 
officers, employees and agents, 259-
60 
c 
Careless and erroneous billings 
periodic billing statement and state-
ment of account definitions, 251-52 
Checks 
holder in due course 
good faith requirements, 255-56 
i 
Civil Procedure and \Practice 
constitutionality o~ repossession and 
replevin, 299-30j1 
counterclaims, 649J.51 
directed verdicts i 
opening statem~nts, 686-41 
jurisdiction I 
long arm statutF 
permissible ~ach, 641-45 
sufficiency of ~ntacts, 641-45 
personal, over I foreign corpora-
tions, 641-45 1 
parties 
impleader of ~d-party defen-
dant, 648-49 : 
public bodies, 6l6-48 
unincorporated i associations, 646-
48 I 
Clean Waters Act, 14$, 145, 150-51, 162-
67, 170 i 
enforcement, 1614 
Commercial law 
secured transacti~' s
repossession, 28 304 
Comparative negli ce 
amendment to sta ute, 319-21 
Comptroller of Curr~ncy . 
provision of trav~ agency set"Vlces 
by national b~ng associations, 
256-57 
Constit~tional Law I 
due process t.' 
corporations, 55 64 
non-judicial rep ssession, 299-301 
rights of pretrial detainees, 581-46 
equal protection 1 
rights of pretrial] detainees, 541-48 
fair trade law no,signer provision 
as a valid exercise of police power, 
I 272-77 
fair trade law nons~gner provision as 
an invalid delega~on of legislative 
authority, 272·77 1 
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First Amendment, 568-9!J 
freedom of speech 
corporate right to speak, 556-64 
jail suits 
alternative remedies, 54!J-44 
constitutional standards of review, 
5!16-43 
history of, 534-!16 
legislative solutions, 544-46 
repossession and replevin, 294-302 
statutory construction 
avoidance of constitutional issues, 
546-56 
Consumer credit 
default, repossession, redemption, de-
ficiency, judgment 
notice required, 252-54 
Consumer open end credit 
maximum finance charges, 254 
Consumer protection 
consumer credit transactions 
default, 289-93 
notice of default, 29!1-94 
redemption and disposition of re-
possessed goods, deficiency judg-
ments, 302-04 
repossession, 286-!104 
Contracts 
brokerage contract, 113-16 
limitation of seller's liability, 116 
ready, willing and able buyer, 114-
15 
construction of terms, 110-1!J 
express non-competition covenants 
breach of fiduciary duty as a basis 
for, 107 
damages for breach of, 110 
enforceability, 105, 108 
post-employment covenants, 107-10 
physician-patient contract, 116-!11 
damages for breach, 122-!10 
formation, 119-22 
residential leases as, !J5-!J7 
Corporations 
as persons covered by due process, 
556-64 
corporate right to speak, 556-64 
Criminal law 
pretrial detainees, rights of, 5!11-46 
Credit 
discrimination based on sex or mari-
tal status 
penalty provisions, 250-51 
Credit cards 
issuance by co-operative banks, 254 
D 
Damages 
wife's medical expenses, !112-14 
wrongful death, !117 
comparative negligence, 320 
Deeds, 17-18 
Degradation of air quality levels above 
EPA standards, 189-90 
Disposal of dredged or filled material, 
177-78 
Domestic relations 
adoption 
chapter 800 amendment modern-
izing procedures, 234-35 
consent of natural parent, 231-!12 
necessity of consent of natural 
parent waived in best interest 
of child, 2!15 
notice of eligibility for adoption 
to person providing foster care, 
236 
rights of inheritance of adopted 
child, 2!16 
withdrawal of consent of natural 
parent, 230-31 
child custody 
admissibility of psychiatric testi-
mony on the question of child 
custody, 229-30 
constitutionality of G.L. c. 119, 
§23, ~E. 233 
termination of voluntary transfer 
of custody to Department of 
Public Welfare, 232 
divorce 
abolition of defense of recrimina-
tion, 2!16 
alimony 
conveyance of attached home in 
lieu of alimony, 228 
cruel and abusive treatment as 
grounds, 227 
jurisdiction of the court in foreign 
divorce, 228-29 
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reinstatement of alimony after 
annulment, 224-26 
survival of separation agreement, 
224-25 
termination of alimony upon re-
marriage, 224-26 
venue requirements, 2!16 
woman's resumption of maiden 
name, 2!16 
guardianship 
constitutionality of G.L c. 201, §5, 
2M 
petition for accounting and dis-
tribution 
law of jurisdiction creating 
guardianship prevails, 23!S-!S4 
new legislation, 224-26 
separate support 
division of personalty, 220-22 
forced sale of home, 220.22 
jurisdiction of out-of-state court 
reviewable in separate suppon 
proceeding, 22!1-24 
right of husband to use of home, 
222-2!1 
E 
Elections. See municipal governments; 
state government; voting 
Eminent domain 
agricultural lands 
exemptions from taking, 414-15 
damages 
possibility of rezoning, 411-l!S 
discretion 
abuse, 405-08 
taking less than authorized by 
town, 408-10 
discretion of trial judge 
motion for new trial based on im-
proper damages, 410.11 
evidence of value, 41!1-14 
historic or ancient landmarks, 415 
leasehold interests 
lessee's right to damages, 404-05 
value fluctuations due to announce-
ment of taking 
compensation for owner, 402-04 
Environmental assessment forms, 181-
82 
Environmental 
state review und 
Environmental law 
air pollution co ol, 188-93 
complex sour problems, 191-92 
Metropolitan ton Air Pollution 
Control Disfct, 192-9!1 
nondegradatio , 189-90 
transportation d land use con-
trols, 190-91 
variances grant by the EPA, 19!1 
appeal of decisio s ·by the EPA Re-
gional Admin~·s ator, 155 
citizen suit provi "ons, 161 
civil, criminal s ctions, 16!1-64 
Clean Waters Ac, 143, 145, 150-51, 
162-167, 110 I 
enforcement, *"1-64 
direct state enfo ent, 159-65 
disposal of dredge or filled material, 
177-78 I 
m.,_ pro<e<~J lOWS 
earth removal b laws 
grant of permi s, 452-5!1 
enforcement, 157 5 
federal enfo . ent by the EPA, 
157-61 i 
enforcement by ~e attorney gen-
eral, 193-94 1 
environmental a••1ssment forms, 181-
82 I 
environmental i~pact statements 
public notifica~on requirements, 
186-87 ', 
envi.ronmental ilact review, 178-88 
state review un er MEPA, 178-88 
Environmental tection Agency 
(EPA) enforc ent 
state and priva~ rights to compel 
EPA action, 1 8-59 
farmland assessme t, 194-95 
federal and stat~ grant programs 
165-69 1 
federal enforce=r.e t by the EPA 
discovery pr s, 164-65 
federal enforceme t incentives to the 
states, 165 : 
federal permit sys~em, 147-56 
Federal Water Pol ution Control Act 
1972 Amendme ts, 143-78 
I 
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marine sanitation, 177 
Massachusetts Environmental Policy 
Act (MEPA), 143, 155, 178, 180, 
184, 186 
MEPA 
administration of impact state-
ment requirement, 180-88 
Metropolitan Boston Air Pollution 
Control District, 192-93 
National Pollutant Discharge Elimi-
nation System, 145-65 
oil pollution control, 195 
public notice and hearing require-
ments, 152, 186-87 
Secretary discretion under MEP A, 
188-84, 188 
sewage disposal system siting, 194 
state enforcement 
creation of "mandatory" munici-
pal water pollution control dis-
tricts, 164 
discovery procedures, 164-65 
state and private rights to compel 
EPA action, 158-59 
water pollution control, 144-78 
areawide planning under the 
NPDES, 174-76 
marine sanitation, 177 
oil spills program, 176-77 
water pollution control permit system 
citizen suit provisions, 161 
civil, criminal sanctions, 163-64 
direct state enforcement under the 
NPDES, 159-63 
discovery procedures, 164-65 
enforcement, 157-65 
municipal discharges, 155-56 
NPDES guidelines, 147-50 
public notice and hearing require-
ments, 152-56 
state-federal interaction, 149-56 
state permit issuance by the De-
partment of Water Pollution 
Control (DWPC), 150-56 
water pollution control planning 
programs, 169-76 
local treatment facility planning, 
170-72 
state water quality planning, 172-
76 
water pollution treatment facilities 
federal and state grant programs, 
165-69 
user charge requirements under 
federal law, 167-69 
water quality goals 
effiuent and discharge limitations, 
146-49 
National Pollutant Discharge 
Elimination System, 145-65 
wetlands protection, I 94 
Estates 
tax on intangibles owned by non-
resident citizens 
constitutionality under due pro-
cess, 209-14 
constitutionality under equal pro-
tection, 214-19 
Evidence 
civil 
administrative proceedings, 58 
hearsay exceptions, 60-61 
personal injury 
evidence, 58-59 
criminal 
admissions, adoptive, 52 
burdens of proof, 57-58 
confessions, 51 
conspiracy, 54-55 
exclusionary rule 
identification, 47-50 
exculpatory, discovery and use of, 
52-53 
expert opinion, 55-56 
identification, 47-50 
photographic evidence, 56-57 
sexually dangerous persons, 55 
expert witnesses, 580 
grand jury 
access to, 58-54 
F 
Fair Trade Law 
nonsigner provision, 260-86 
constitutionality, 246-50 
Federal Water Pollution Control Act 
1972 Amendments, 143-78 
Fire insurance 
cancellation and non-renewal of cov-
erage, 201-02 
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group uurrketing, 204 
Fiscal Cycle. See municipal govern-
ment, fiscal cycle 
Freedom of the press, 478-79 
H 
Health insurance 
power of Commissioner of Insurance 
to regulate, 202-04 
Home Rule 
Massachusetts Home Rule Amend-
ment, 610-85 
Housing 
Housing Appeals Committee 
power to override local zoning in 
granting permits for low and 
moderate income housing, 454-
78 
low and moderate income 
overriding of local zoning restric-
tions in granting permits for, 
454-78 
Housing Appeals Committee 
power to override local zoning in 
granting permits for low and mod-
erate income housing, 454-78 
I 
Insurance 
mass merchandising of automobile 
and fire insurance, 204 
unfair or deceptive acts or practices 
defense of exhaustion of adminis-
trative remedies, 196 
J 
Joint environmental impact reports, 
185 
Judicial administration 
inherent powers of judges, 601 
inherent powers of S.J.C., 599 
SJC examines source and authority 
of judicial power, 599 
Jurisdictional acts rule, 887-401 
L 
Labor Law 
arbitration decisions 
judicial review, 95 
collective bargail~ing 
state employee~ 
definition, 1 8 
labor organizatio 
definition, 101 \ 
Massachusetts La~or Relations Com-
mission 1 
jurisdiction I 
federal ins~' entalities, 91-92 
NLRB precede ts 
adoption of, 98-102 
representatio~nections 
duty to ins fairness, I 0 I 
unfair labor p ctice 
deferral to bitration, 98 
exceptions,IIOO 
municipalities · 
collective b 'ning 
duty of good faith, 102 
contracts for a ncy 
service fees, 5 
executive offi 
status in b 'ning unit certifi-
cation pro eedings, 92 
multi-year coli tive bargaining 
contracts 
validity, 96 
supervisors 
status in b 'ning unit certifi-
cation pro dings, 92 
unfair labor pra ices 
remedies 
back pay, 10 
reinstatement 
Landlord and ten t 
civil remedies for enant, 12-15 
common law re edies, 85-87 
constructive evi n, 26-85 
·habitability stand ds, 87-40 
historical develop nt, 28-29 
implied warranty f habitability 
landlord's tort ability 'under, 40-
44 
ss, 29-85, 87-40 
for breach of, 
landlord's tort Iia ility, 40-44 
rent withholding. 5 
termination of ten ncy at will, 10-12 
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Life insurance 
lapse of policies for non-payment of 
premiums during a strike of in-
surance agents, 202 
Loss-leader selling, 285-86 
M 
Marine sanitation, 177 
Massachusetts Environmental Policy 
Act (MEPA), 143, 155, 178, 180, 188 
MEPA 
administration of impact statement 
requirements, 180-88 
environmental assessment forms, 181-
82 
point environmental impact reports, 
185 
public notification requirements, 
186-87 
Secretary discretion, 183-84 
Metropolitan Boston Air Pollution 
Control District, 192-93 
Mortgages, 16-17 
Motor Vehicle Certificate of Title Law 
technical amendments, 258-59 
Municipal government 
amendments to fiscal cycle reform act 
affecting cities and towns, 605 
amendments to fiscal cycle reform 
act affecting equalized valuation, 
608 
amendments to fiscal cycle reform act 
affecting retroactive pay increases 
for municipal employees, 609 
amendments to fiscal cycle reform act 
"free ride" to construction or im-
provement to real property, 608 
amendments and fiscal cycle reform 
act; purpose of, 606 
home rule, 594, 610 
effect on self-governing powers of 
· cities and towns, 594 
home rule amendment, 594, 595 
local law "inconsistent with" state 
law, 594 
public employment: 
residence 
citizenship requirements, 603 
tort immunity, 349-69 
Municipal Law 
Dillon's rule, 619, 624 
legislative power and the Massachu-
setts Home Rule Amendment 610-
35 ' 
N 
National Pollutant Discharge Elimina-
tion System (NPDES), 145-65, 172-76 
Nuisance 
priority of occupation 
peculiar use of property, 311 
0 
Obscenity, 568-93 
Oil Spills Program, 176-77 
p 
Poverty Law 
pretrial detainees, rights of, 531-46 
Public employment 
preference to residence, 604 
residence and citizenship require-
ments, 603 
Public notification requirements 186-
87 ' 
P~blic o~cers and employees 
xmmumty of public school employ-
ees, 315-16 
Public officer 
tort liability of non-judicial officer's 
acts performed without scope of 
employment, 387-401 
R 
Real estate attachment 
constitutionality, 240-43 
Real property 
residential leases 
implied warranty of habitability, 
18-46 
Regional planning 
conditional approval 
time limits, 428-30 
coverage and public hearing require-
ments, 425-26 
improperly approved plan 
recission limitations, 426-28 
Repossession 
consumer credit transactions, 286-!104 
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Resale Price Maintenance, 260-86 
Right to fair trial 
jury impartiality 
prejudicial publicity, 474-96 
s 
Second mortgage 
increased in assessed value under the 
statute, 257-58 
Security interest 
self-help repossession of collateral; 
constitutionality, 237 
Self-help repossession 
state action, 237-40 
State government 
elections: political affiliations, 602-03 
public employment 
citizen requirements, 603 
preference to residents, 604 
public officers 
liability for acts performed with-
out scope of authority, 387-401 
sovereign immunity, 306-07; 349-69 
State water quality planning, 172-76 
Statutory construction 
avoidance of constitutional issues, 
546-56 
T 
Tax escrow accounts 
status of, 243 
Taxation 
basis of property for income tax pur-
poses 
state vs. federal, 205-09 
Torts 
assumption of risk 
abolition, 321-22 
automobiles 
negligent entrustment, 308 
damages 
comparative negligence, 320 
wife's medical expenses, 312-14 
wrongful death, 317 
immunity 
Commonwealth of Massachusetts, 
306 
non-judicial officer, 387-401 
public school employees, 315-16 
invasion of privacy, 322-24 
loss of consorti~, 369-87 
negligence · 
comparative, 3J9-21 
slip and fall cases 
foreign subst!llnces, 307 
nuisance 
priority of occupation 
peculiar use of property, 311-12 
respondeat supe9or 
liability of master for intentional 
tort of servalnt, 310 
snow or ice accidents 
notice, 324 
1 
statute of limitatibns, 316 
warranty action 
comparative negligence, 320-21 
wrongful death ' 
new compensatory statute, lH6-19 
Trial judge's discre~ion: 
remedial instructions to jury 
appellate revier, 488-96 
u 
Urban renewal 
public hearings 
legislative rath~r than adjudica-
tory, 422-25 
v 
Variance approval, 1193 
Voir-dire 
questions about nice, 496-505 
Voting 
candidates: necess~ty to file certificate 
of party affiliation, 602 
political afliliatio~, 602 
w 
I 
Water pollution control, 144-78 
areawide plan~ng under the 
NPDES, 174-76 I 
disposal of dredge~ or filled material, 
177-78 
marine sanitation,II77 
oil spills program, 176-77 
Water pollution con~o1 permit system 
appeal of decisiom. by the Adminis-
trator, 155 , 
citizen suit provisi~ns, 161 
direct state enforcement under the 
NPDES, 159-63 • 
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discovery procedures, 164-65 
enforcement, 157-65 
INDEX 
federal enforcement by the EPA, 
157-61 
EPA enforcement 
state and private rights to compel 
EPA action, 158-59 
federal enforcement incentives to 
the states 
municipal discharges, 155-56 
NPDES guidelines, 147-50 
public notice and hearing require-
ments, 152-56 
state enforcement 
creation of "mandatory districts," 
164 
state-federal interaction, 149-56 
state permit issuance by the DWPC, 
150-56 
Water pollution control planning pro-
grams, 169-76 
local treatment facility planning, 
170-72 
state water quality planning, 172-76 
Water pollution treatment facilities 
federal and state grant programs, 
165-69 
Warranty 
comparative negligence, 320-21 
Workmen's compensation law 
injury arising out of employment 
assault by non-employee resulting 
in, 137-40 
lung diseases from cumulative ex-
posure, 135-36 
presumption of compensability, 
140-42 
repeated stress of physical labor re-
sulting in, 132-35 
Worthier Title doctrine 
abolition, 3 
Wrongful death 
new compensating statute, 316-19 
z 
Zoning 
amendment of board of appeals de-
cision, 433-35 
671 
amendments in zoning code, 430-31 
anti-snob zoning legislation 
constitutionality and coverage, 
415-22 
anti-snob zoning law, 454-73 
appeal from decision of Board of 
Appeals 
estoppel because of prior manda-
mus action, 442-43 
standing as "person aggrieved," 
437-38 
appeal from grant of variance 
use of mandamus, 438-39 
boards of appeals 
power to override local zoning in 
granting permits for low and 
moderate income housing, 454-
73 
building permits 
invalidated by rezoning, 435-37 
exclusionary, 458-60 
Housing Appeals Committee 
power to override local zoning in 
granting permits for low and 
moderate income housing, 454-
73 
mobile home 
definition, 444-45 
nonconforming use 
current use different from original 
use, 449-52 
right to rebuild after destruction, 
446-49 
runs with land rather than per-
sonal, 445-46 
"snob," 454-73 
special permit 
board of appeals consulting with 
planning board, 431-33 
discretion in grant, 431 
scope of review after denial, 443-44 
time for appeal 
procedural rather than jurisdic-
tional issue, 440-41 
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